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VIA ELECTRONIC MAIL (SouthCoast@coastal.ca.gov) 
 
December 7, 2017 
 
Honorable Chair and Commissioners 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA  94105-2219 
 
RE: Public Comment on December 2017 Agenda Item Thursday 19a - City of San Clemente 

LCP Amendment No. 1-16 (LCP-5-SCL-16-0012-1 Comprehensive LUP Update) 
December 14, 2017 Public Hearing, Item Th19a 
Capistrano Shores, Inc. Opposition to Proposed Item Th19a 

 
Dear Honorable Chair and Commissioners: 
 
Our firm is counsel to Capistrano Shores, Inc., owner of Capistrano Shores Mobilehome Park in 
the City of San Clemente. We submit this letter as a formal objection to the consideration of LCP 
Amendment No. 1-16, and incorporate these objections, as well as the attachments sent under 
separate cover by this Firm, into the public record concerning this Item. We further incorporate 
the correspondence of Lawrence Salzman, Pacific Legal Foundation concerning the above-
referenced application, and intend to send supplementary communications up to and including at 
the meeting of December 14, 2017, to be incorporated in the public record for this item Th19a.  
 

I. THE CITY OF SAN CLEMENTE HAS NOT PROVIDED FOR PUBLIC 
PARTICIPATION AND REVIEW, CONSIDERATION, AND APPROVAL OF 
THE PROPOSED AMENDMENT, AS REQUIRED BY LAW.  

 
A. The Coastal Act Requires Public Participation In Advance of Consideration. 

  
Cal. Pub. Res. Code Sec. 30510 requires that a local coastal program be “submitted pursuant to a 
resolution adopted by the local government, after public hearing, that certifies the local coastal 
program is intended to be carried out in a manner fully in conformity with this division.” 
Amendments to Certified Local Coastal Programs have the same requirement. 14 Cal. Code of 
Regs. Sec. 13551. See, California Coastal Commission Staff Report, Exhibit 2; Attachment C, 
Local Coastal Program Information Page and Referenced Plan.  
 

T H E  L O F T I N  F I R M ,  P . C .  
 

ATTORNEYS AT LAW  
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However, since November 15, 2016, “Commission and City staff have worked together closely in 
this past year, holding monthly in person or phone conference meetings to develop proposed 
suggested modifications to the LUP text and policies.”  Staff Report, Pg. 2. Without benefit of a 
public hearing at the City of San Clemente “[s]ignificant progress has been made between City 
and Commission staff toward resolving issues related to coastal hazards, protection of biological 
resources, protection of water quality and protection and provision of public access to the coast.” 
Staff Report, Pg. 2.  
 
The public must ask at this point—resolved, how? In the course of a year of nonpublic meetings, 
and substantial revision, the public now first sees the “[s]ignificant progress,” and “many 
issues…resolved” without their participation and consent, or the participation and consent of their 
City Council.1 
 
The City of San Clemente last held a public hearing concerning a drastically different local coastal 
program in February of 2016. See, Attachment A, City of San Clemente February 2016 Land Use 
Plan Staff Report and Plan. The City Council voted at that meeting to modify the plan and make 
Capistrano Shores Mobilehome Park an area of deferred certification (which entailed removing all 
language pertaining to Capistrano Shores Mobilehome Park and mobilehomes generally). See, e.g. 
Attachment C, Local Coastal Program Information Page and Referenced Plan; Exhibit 2 to Coastal 
Commission Staff Report.   
 
It is clear that the City Council for the City of San Clemente intended to continue the dialog with 
Capistrano Shores Mobilehome Park, a fact that the City Council considered and relied upon at 
hearing when deliberating and making the decision of whether to vote on submitting the Local 
Coastal Program with Capistrano Shores Mobilehome Park as an area of deferred certification. At 
that approval, there was resolution by the City Council approving the submittal of a Local Coastal 
Program Amendment. See, e.g. Attachment A, City of San Clemente February 2, 2016 Local 
Coastal Program Land Use Plan Staff Report, Pages 7-10. 
 
California Coastal Commission staff has pressured the City of San Clemente to re-add Capistrano 
Shores Mobilehome Park to the Local Coastal Program, without any of the language negotiated 
between the City and Capistrano Shores, Inc. Attachment F, Letter from Cecilia Gallardo-Daly 
Concerning Coastal Commission Staff Comments dated July 12, 2017. This poses several 
significant problems, not the least of which is an apparent conflict with the California Mobilehome 
Parks Act., Cal. Health and Safety Code Sec. 18200, et seq., and wholly deprives Capistrano 

                                                 
1 Local Coastal Program adoption is exempted from CEQA, as the Coastal Act is intended to provide equivalent 
protections for the public in allowing public comment and consideration, as evidenced by the certification under Cal. 
Pub. Res. Code Sec. 21080.5. See, e.g. 18 Cal. Code of Regs. Sec. 15265. Accordingly, these opportunities for public 
participation are essential, and actually outlined within Cal. Pub. Res. Code Sec. 21080.5. Here, we think there are 
potential significant impacts, including without limitation, the loss of housing from the Coastal Commission’s 
proposed changes in the Local Coastal Program Amendment HAZ-18, HAZ-19, HAZ-23, HAZ-28, HAZ-35, HAZ-
37, HAZ-49, as well as proposed definitions of “Existing Development” on page 258 of Exhibit 1. All of these 
proposed changes are new, material additions, and were neither considered by the residents of the City of San 
Clemente, nor the City Council. Accordingly, the Commission’s proceeding here begs the question of whether the 
exemption in Cal. Pub. Res. Code Sec. 21080.5 is warranted. 
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Shores Mobilehome Park, its residents, and the City of San Clemente of the previous negotiated 
language intended to go along with inclusion of the mobilehome park in the Local Coastal 
Program. See, e.g. Attachment A, City of San Clemente February 2, 2016 Local Coastal Program 
Land Use Plan. 
 
Whether it was an oversight, or intentional, it is wrong for the Coastal Commission to direct the 
City of San Clemente with significant, material changes, but without public participation and a 
noticed hearing before the City Council, disregarding the public participation edict in Cal. Pub. 
Res. Code Sec. 30510, and the apparent intent of the City Council of the City of San Clemente. 
The practical import is a “take it or leave it” set of “suggested changes” discourages any public 
participation at a City forum. 
 
 

B. The Present LUPA Draft Before the Coastal Commission Has Not Been 
Circulated to the Public Prior to Submittal by the City to the Coastal 
Commission. 

 
There has been no City Council hearing on the “[s]ignificant progress” proposed as changes in the 
Exhibit 1 to the Local Coastal Program. See, e.g. Attachment B, City of San Clemente City Council 
Agendas, 2016-2017; Attachment C, Local Coastal Program Information Page and Referenced 
Plan. However, Staff suggests that there has been some sort of concurrence from City staff with 
the changes purposed there. 
 
Despite that the City has its own public webpage dedicated to the Local Coastal Program, there 
has been no reference to this Local Coastal Program Amendment, nor have drafts in consideration 
been circulated on the website. The only iteration of the proposed Local Coastal Program is the 
original document, as it was approved by the City of San Clemente, on February 2, 2016. This 
contrary to the apparent intent 14 Cal. Code of Regs. Sec. 13515(c), which requires review drafts 
of LCP materials, at a minimum of at least six weeks prior to any final action on the documents 
by the local government.  
 
In fact, we requested current and future public records relating to the Local Coastal Program and 
Capistrano Shores, Inc., between the City and the California Coastal Commission. See, e.g. 
Attachment D, Correspondence to Cecelia Gallardo-Daly Concerning Correspondence dated 
August 12, 2017. That record production included no drafts of a Local Coastal Program 
Amendment which ostensibly was in the works, and no future drafts were provided.  
 
The fact that there has not been a scintilla of public involvement in the "[s]ignificant progress” 
relating to “coastal hazards, protection of biological resources, protection of water quality and 
protection and provision of public access to the coast” over a year, begs the question of whether 
the public is truly afforded the opportunity to ensure their homes will not be adversely affected—
in other words, the public must respond between two short meetings, to the fruit of a year’s worth 
of private meetings between City staff and the Coastal Commission.  Even despite reasonable 
efforts, local residents have been unable to find out the status of the Local Coastal Program 
Amendment, until now.  
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C. The City of San Clemente City Council Has Not Approved Any of the Changes 

in the Exhibit 1, Treated As Consensus by the Staff Report, At a Public 
Hearing. 

 
The City Council for the City of San Clemente did not include blanket authorization for a staff 
directed amendment to the Local Coastal Program, in approving the plan in February of 2016. See, 
e.g. See, Attachment A, City of San Clemente February 2016 Land Use Plan Staff Report and 
Plan, Pg. 7-9. Accordingly, any representation of “consensus” by staff in the Coastal Commission 
staff report is unfair. As detailed above, there has been no public notice or hearing relating to the 
Local Coastal Program Amendment changes proposed in Exhibit 1 to the Staff Report. See 
Attachment B, City of San Clemente City Council Agendas, 2016-2017. Cal. Pub. Res. Code Sec. 
30510 requires that a local coastal program be “submitted pursuant to a resolution adopted by the 
local government, after public hearing, that certifies the local coastal program is intended to be 
carried out in a manner fully in conformity with this division.” 
 
Any intonation of "consensus” is misplaced, and serves to deprive the residents of the City of San 
Clemente of public participation, particularly considering the scope, materiality, and gravity of 
those amendments—extending well beyond any draft previously considered by the public, the 
original 1988 Certified LUP, and even the Chapter 3 policies of the Coastal Act.  
 

D. Notice of This Hearing Was Not Provided to Interested Parties At Least 10 
Days’ In Advance. 
 

The Coastal Act requires 10 days notice prior to the consideration of a Local Coastal Program 
Amendment. This hearing, scheduled December 14, 2017. Capistrano Shores, Inc., by and through 
counsel, requested notice related to the Coastal Commission process generally both via email and 
through correspondence. See, e.g. Attachment D, Correspondence to Cecelia Gallardo-Daly 
Concerning Correspondence dated August 12, 2017. Also, the City of San Clemente is aware that 
Capistrano Shores, Inc. is a property owner and affected party in the Local Coastal Program Land 
Use Plan Area.  
 
However, the City of San Clemente did not provide notice to Capistrano Shores, Inc., whether 
individually, or through counsel, until December 5, 2017. See, Attachment E, Email 
Correspondence from Mika Takayasu, dated December 5, 2017.  
 
Accordingly, Capistrano Shores, Inc., and other similarly situated members of the public, 
interested parties, and those requesting notice have not received adequate notice of this hearing—
prejudicially limiting ability to provide public comment, feedback, and coordinate attendance, at 
the December 14, 2017 meeting. Otherwise, residents of San Clemente will have to travel over 
three hundred miles to make the actual public hearing where this matter is considered for a vote in 
February.  
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II. THE PROPOSED CHANGES IN EXHIBIT 1 WOULD AMOUNT TO AN 
UNLAWFUL CONDITION OF APPROVAL OF THE LOCAL COASTAL 
PROGRAM, OR AN ABUSE OF DISCRETION AS GROUNDS FOR DENIAL. 

 
A. The Coastal Commission Exceeds The Scope of Its Jurisdiction In Proposing 

to Condition the LCP And Refusing to Consider the LCP as Approved on 
February 2, 2016. 
  

On July 12, 2017, Cecilia Gallardo-Daly sent correspondence to the Coastal Commission staff, 
concerned noting “Coastal Commission staff…filed the LCPA as complete on November 15, 
2016.” Apparently, though the Commission declined to act on the plan within 60 days as is required 
by 14 Cal. Code of Regs. Sec. 13522, and granted itself an extension “at its December 2016 
hearing, extending the deadline for the Commission to act on the LCPA until the February 2018 
CCC hearing.” The Coastal Commission staff transmitted “suggested modifications” over the 
course of the past year, which are assembled into the document attached as Exhibit 1. 
 
These actions by the Coastal Commission are clearly in excess of its authority under the Coastal 
Act, which reads:  
 

The commission’s review of a land use plan shall be limited to its 
administrative determination that the land use plan submitted by the 
local government does, or does not, conform with the requirements 
of Chapter 3 (commencing with Section 30200). In making this 
review, the commission is not authorized by any provision of this 
division to diminish or abridge the authority of a local government 
to adopt and establish, by ordinance, the precise content of its land 
use plan. Cal. Pub. Res. Code Sec. 30512.2(a).  

 
Cases concur with the plain language of the Coastal Act—the Coastal Commission’s authority is 
limited. " ... [A ]bsent a delegation of authority from the Legislature, the Commission 'literally has 
no power to act."' Security Nat. Guar., Inc. v. California Coastal Com. 159 Cal.App.4th 402, 422 
(2008). "[I]f the Commission takes action that is inconsistent with, or that simply is not authorized 
by, the Coastal Act, then its action is void." Id. at 419. In City of Malibu v. California Coastal 
Com., the Commission wanted to approve access policies that were different than Malibu's 
certified plan. 206 Cal.App.4th 549 (2012). When Malibu refused to make the policy changes the 
Commission wanted, it improperly invoked an obscure provision of the Coastal Act and attempted 
to "override" Malibu's policies. The court invalidated the Commission's action, finding 
policymaking in excess of the Commission's jurisdiction.  
 

B. The Coastal Commission’s Suggested Modifications Lack Grounding in 
“Requirements of Chapter 3” of the Coastal Act, And Would Be 
Impermissible Grounds to Refuse Certification of the Local Coastal Program.  
 

For example, and without limitation, the Coastal Commission is demanding “suggested 
modifications” without relationship to the Chapter 3 policies of the Coastal Act, in HAZ-13 
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Shoreline Management Plan. HAZ-18 Limits on Bluff or Shoreline Protective Devices, HAZ-19 
No Future Bluff or Shoreline Protective Device, HAZ-20 Bluff/ Shoreline Protective Devices, 
HAZ-21 Restrict Bluff/Shoreline Protective Devices, HAZ-35 Removal of Development, HAZ-
49 Beach Front Setback., as well as proposed definitions of “COASTAL ACCESS” on page 254 
and “EXISTING DEVELOPMENT” on page 258 of Exhibit 1.  
 
Most egregious amid these changes, is the attempt of the Commission to “turn back the clock” on 
the definition of “existing development” to 1977. The Coastal Commission has previously argued 
against this exact interpretation, on the same statute, that staff cites today. See, Attachment G, 
Brief of Respondent California Coastal Commission, Surfrider Foundation v. California Coastal 
Commission. In a case titled “Surfrider Foundation v. California Coastal Commission,” attorneys 
for the Commission wrote: 
  

Among many reasons, the trial court found that the Commission’s 
interpretation of section 30235 comported with the plain language 
of the statute; that the Commission’s interpretation of the statute was 
longstanding; that the word “existing” throughout the Coastal Act 
referred to currently existing conditions, not just those that existed 
as of January 1, 1977; and that sections 30235 and 30253 were not 
in conflict but easily harmonized. 
Brief of Respondent California Coastal Commission, Case No. 
A110033, Page 8. (Attachment G). 

 
The Commission previously said that its longstanding interpretation has been that “existing” 
means currently existing conditions. However, in the Staff report to Proposed Item Th19a, the 
Commission argues the City should take a more stringent position in “suggested modifications,” 
even though that at least in 2006, “[t]he Commission is not aware of a single instance in the 
history of the Coastal Act in which it has determined that “existing structures” in section 
30235 refers only to structures that predated the Coastal Act.” Id, at 21 (emphasis added). 
This suggested modification is clearly outside Chapter 3 policies, and “longstanding 
interpretation” of those policies. 
 
We think the Coastal Commission’s apparent coercion of the City of San Clemente is improper, 
as evidenced by Ms. Gallardo-Daly’s letter, and the “suggested modifications” discussed therein 
presently before the Coastal Commission, which have not been originated by the City Council for 
the City of San Clemente, with the participation of its residents. Moreover, the “suggested 
modifications” are not strictly required by the Chapter 3 policies of the Coastal Act—rather they 
reflect positions and policies that the Coastal Commission has taken, which are more strict than 
the status quo. It appears the Commission exceeds its jurisdiction in furtherance of its own policy 
initiatives. 
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C. It is An Act In Excess of Jurisdiction, and an Abuse of Discretion for the 
Commission to Demand Changes Beyond Limited Compliance with the 
Requirements of Chapter 3 of the Coastal Act.  

 
Courts have consistently held that the Commission exceeds its jurisdiction when it strays into 
policymaking. (City of Malibu, supra, 206 Cal. App. 4th 549 (Commission exceeded its 
jurisdiction attempting to amend a city's certified plan policies); Douda v. California Coastal Com. 
159 Cal. App. 4th 1181 (2008) (Commission has no power to force a local government to select 
one land use that conforms to the policies of the Coastal Act over other uses that also conform; 
only the local government can determine which of multiple conforming uses will be allowed); 
Security Nat. Guar., Inc., supra, 159 Cal.App.4th 402 (Commission exceeded jurisdiction by 
designating environmentally sensitive habitat area without statutory authority to do so and then 
denying a permit based on that ultra vires designation); Schneider v. California Coastal Com.,140 
Cal. App. 4th 1339 (2006) (Commission exceeded its jurisdiction by creating and imposing its 
own offshore visual and scenic resource protection policy). 
 
The Coastal Act does not authorize the Commission to originate policy. The Coastal Act creates a 
regulatory partnership between the Commission and local governments as legislative bodies. Local 
governments are charged under the Coastal Act with creating plans and precise policies that 
implement the state's broad policies and the Coastal Commission is an executive branch agency 
charged with verifying plan consistency. Marine Forests Soc. v. Cal. Coastal Com. 36 Cal. 4th 1, 
25-26 (2005).  The Coastal Act is structured so that precise policy originates with a legislative 
body. 
 
In contrast to the City, the Commission does not possess land use authority and other traditional 
police powers. "[T]he Commission in approving or disapproving [a plan] does not create or 
originate any land use rules and regulations. It can approve or disapprove but it cannot itself draft 
any part of the coastal plan." Yost v. Thomas, 36 Cal. 3d 561, 572-573 (1984) (internal quotation 
omitted). Instead, the Legislature "left wide discretion" to legislative bodies to formulate land use 
plans for the coastal zone and "to determine how to implement" certified plans. Yost, supra, 36 
Cal. 3d at 574; City of Malibu, supra, 206 Cal. App. 4th at 556). 
 
The Commission does not have the authority to modify or condition a submitted LCP or LCPA. 
Cal. Pub. Res. Code §30512.2 reads:  
 

The following provisions shall apply to the commission's decision 
to certify or refuse certification of a land use plan pursuant to 
Section 30512 : 
 
(a) The commission's review of a land use plan shall be limited to 
its administrative determination that the land use plan submitted by 
the local government does, or does not, conform with the 
requirements of Chapter 3 (commencing with Section 30200 ).  In 
making this review, the commission is not authorized by any 
provision of this division to diminish or abridge the authority of a 
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local government to adopt and establish, by ordinance, the precise 
content of its land use plan. 
 
(b) The commission shall require conformance with the policies 
and requirements of Chapter 3 (commencing with Section 30200) 
only to the extent necessary to achieve the basic state goals specified 
in Section 30001.5. 

 
Apparently frustrated with the limits on its authority set by Legislature, the Commission devised 
a work around. It demands that the City accept policies that the Commission believes would 
accomplish its goal in causing loss of property rights by, among other things, changing the 
definition of “existing structures” under the law, and requiring the forfeiture, expiration, or waiver 
of the right to use shoreline protective devices to protect existing structures.  
 
The Commission tries to condition the City into doing what the Coastal Act forbids the 
Commission from doing. The Commission may not refuse to certify an LCP or LCPA on the 
ground that the City will not accept an unlawful condition. Cf. Koontz v. St. Johns River Water 
Mgt. Dist., 570 US 2588, 2594 (2013) (" ... the unconstitutional conditions doctrine forbids 
burdening the Constitution's enumerated rights by coercively withholding benefits from those who 
exercise them"). 
 

III. CONCLUSION 
 
For the reasons discussed herein, we oppose the motion before the Commission.   
 
 
THE LOFTIN FIRM, P.C. 
 
 
 
Alexander S. Maniscalco, Esq. 
 
 
cc: Client 
 Karl Schwing 
 Chuck Posner 
 Liliana Roman 
 
Encls. Under Separate Cover: 
 

Attachment A: City of San Clemente, February 2, 2016 Local Coastal Program Land Use 
Plan Staff Report With Attachment; 
Attachment B: City of San Clemente, City Council Agendas for 2016 and 2017 
Attachment C: City of San Clemente Local Coastal Program Information Page and 
Referenced Plan 
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Attachment D: City of San Clemente, Notice and Correspondence Request 
Attachment E: First Notice from City of San Clemente, Concerning Amendment, 
December 5, 2017 
Attachment F: Letter from Cecilia Gallardo-Daly Concerning Coastal Commission Staff 
Comments dated July 12, 2017 
Attachment G: Brief of California Coastal Commission in  Surfrider Foundation v. 
California Coastal Commission,  

 


